L3 THE YOURTH DISTRICT SOURT 08 “Hi 57404 oo

SROVO 1’(” JaAVUIR COLITARY, a
corporation,

lo. 28BEH.

(
{
0
Plaintiff. ( SEPARALS AlSiran
{ ARD ABT{m \
VS { TORS OF I
4 TF A ’_‘_‘JL
6 FURIN iy
{
I

LROVO S1ty, et al,

* Defendants.

some now the defencants Ruth Iateh and Abram e laleh as cxecutors
of ‘he last will and estate of Abranm ateh, Cfeceased sné answvering the
conplaint of plaintiff, admit, deny and allezc as Tollows: -
L
Wheee defendants admit all of the allegations of suid comyleint
set forth in paragraph 1 to 27 inclusive.
Ze
Thewse defendants acdmit the allegations set forth in yaragraphs
ol-o & 09 of plaintiff's complaint,
S
Anasworing paragraphs £8-29-30-%2 ané %4 of plaintiff's cowplsint
theve defendants allepe that they have no knowledge or inforwation
sufficicent Lo form a belief ac to Lthe matters allered in scié pars-
praphs snd thercfore deny the ellegations set forth in parag« rhs Z.-
SO=00-50 and 55,

4,

Ynese cefendants adwit that the plaintiff celain. the rizht as

set forth in parapgraph %4 of plaintiff's complaint, but allege th

set Torth in parapgrag i ie v

these defondants have no imowledze or information sufficient o Torr
s g b o gt o T PO Ve or a by P

o belief as Lo the extlent of plointiff's rights as allocged in =oid

>

peragsraph 44,

&=

Jo

Aasvier ing paragraph S0 tnese defendents deny for thncroclves olone




the allegations thereof, except that these docfendants clein cnd ol ¢ ¢
that the plaintiff's rights to the use of the waters Tlowing in thce
Provo wiver and itse tributaries at and above the points of diver.ion
by the dedfendants, are all subject to prior rights of these defendonis
ai hereinofter in this counter claim set dorth.
6o

Answering paragraph 26 of plaintiff's complaint, these decfencants
deny thoat Lthey or.their predecessors in interest have uscd any watler
or walers from the Frovo river or its tributaries in a vasteful nmonngy
ond deny that they have diverted any water whatsocver in cxcess of
Lhe amount actmally neccscary to propegly and beneficially irrizutle

J

the lond Lo whieh the waters diverted/them ave appurtenent, und thece

ire-

defTendantls deny lthaot they have in any manner interferred with,
vartted or hindercd the plointiff or any of its water users from re-
celving and nsineg any waler to which the plaintiff or any of its waterm
nsers or aosieng are entitled, and these defendants alleze that “hey
have no knovledpe or information sufficient to form a beilef as o
whoether other defendants in this action use water in a wasteful wreauner
or nos Lo wvhelher other dofendants intezﬂ%re with, prevent and hinder
pladntier and 4l waters usors from receiving and using water to wanich
il 1o entbitled.
7
“hovne dafendints ddmit that the decrees of the ¥Fourth Judicial
Divtrict Jourt of ithe state of Utah, vwerc entered as allezed in pura-
proph 2 of ploiotiff's complaint and allege that *These defend-nts
have no knovledee or information suf "icient to form e helied av Lo
the other altegations conlained in said paracrapnd’ .
8o
Theve defendants deny cach and cvery allegation of sgid zon~
vlaiot nol hereinabove specifically edmitted or denied.
Murthering cnswering said complaint and by woy of counter claoi

theuse defondonts allepe, -




:

1,
That Abram iat:h died at deber Jity, Wasatch county, state of

Utoh, on the £nd day of December, A. D. 1911, and that thereafter,
Ruth Hateh and A. C. Hateh, were, by order of the Pourth bDictrict
Court of the state of Utah, in and for Wasatch County, duly arpointcd
as exccutors of the last will and testament of Abram Hateh, deceased,
and they hver since have been and now are the duly anpointcé, oualificd
and geting exccutors of the last will and testament of the said abrar
Hateh, deceased.

Ze

That the estate of Abram Hatch, deceased, of w.ich these defernc-

an'ts are the executors, is the ovwner of 49 acres of cultivated lands
and of b0 acres of pasture lands situated in the gest oae-n-1f of
section 7, Tp. 4 5. B b K. Halt Leke leridian and of 12 acre: of :ul-
Llvated Lance and 18 acres of pasture lands situated in the South one-
hall of Lhe 5. W. quarter of Section & Tp. & v RB. b 1. salt Lare
Portdinn, all dn Vasateh Jounty, state of Utah, all of .nieh lande
novs awe and for more than S0 years last past have be n irriated with
wober diverted from T'rovo river.

3
That the 12 acres of cultivated lands and & acres o

~ 1

weres of pastbuwre Londs i tunted in the sSouth one-half of the 1. 7,

cunrber ol Seelion 6, % e O 0. Re b ide 321t wske leridion, no. are

and have beoen for 40 years, irrisated by reason of o primory or low
soter vieht ac wired by appraoprintion and use about the year A. D.
Legd, sndthat the 40 acres of pasture land situated in the .oid

5 7o - i 3
! e < 1,8 e U e

po}

Couth one-heldf of the 5. W. quarter of Section 6,

)

Salt bake weridian, now 1. nd for 30 years has been lrrinsted dur-

{1 h

R B o s I S il
ine the hich water season, by the hich or flood waters ol n L

Provo river.




4.
That the 44 acres of cultivated 1and cituatea in the Vest one-
Qalf of scetion 7, Tp. 3 5. R. O K. 3alt bake Leridian, now is <1

re

for JU years has been irrigated during the low water season, Ly &
rriwary or lowwater right from the soid Provo river, acquired by
avpropriation and use about the year i. D. 1884, and that the §
acres of poslure land situated in theswid vVest one-nalf of Leetion
Y oUpe B 3. Re b 1. Salt Lake heridian, now is and for 30 years hos
boen irricated by<the high or flood waters diverted from therrovo
river, that 10 acres of saild L0 acres is irrigated by turning the
gnld bigh or flood waters on said lands, and the other 40 acfes of
pacture land is irrigated by beilng covered with the flood waters of
sald Provo river during the hich water seacson.
b

That by the decree of the Pourth Judicial District Court in and
Tor Vinsateh dounty, sState of Utah, entered in the case of Wasatch
frrdpeation Company, et al, vs. ldward Iulton et al, on the 6th day of
Loy Ao Do 1609, whiogh was prior to thedeath of Abram Hatch, deceased,
the sadd Abram ilnteh, deceaved was decreed b/7 second feet of the
primary or dlow water from .ald irovo river as appurtenant to part
of the oultivated lands her inabove in paragraph 1, ofthis counter
¢latm net forth, and that one Samuel Lee was decreed 1/7 second fect
of primary or low water of the saild Provo river, and £/7 second feet
of "Clonoe 6" water righly as clasgified by sald decree as ap urtenant
to other of satld lands hor Inabove in paragraph 1, of t is counter
claim described, ond that subsequant thereto thesald Abram Hatéh as-
quired tho title by purchase of all of thelands and water rights of
the dnid Samuel. lLee.

6o

That the duty of a1l the water deereed 1n the aforesald deorec

in the case of Vasateh Irrigation Company et alk, vi. ldward Multon

et nl, which was 1, sceond foo t to 70 scres of land, and that by

virtua, of sald decree thesaid estate of Abram Hatceh, deceased 1o




the owvner of 60 acrcs of primary or low water risht and £0

acres of
6th class water risht all appurtenant to the lands ciltuatediin sectiorn:
6 end 7 of Mownship 3 5. Re B B, 3alt lake Meridian, and that by
virtue of the arprovriation and use for a period of 30 years, the
said estate of Abrom Hatch, deceased, is the owner of and entitled
to the usge of sufficient ;juantities of the high waters of Provo river
to irrigats ¢8 acres of the pasture lands situated in said sectiong
6 and 7 Township 3 5. R. 5 . 58lt bake keridian.
s

That owing to the nature of the soil, the condition and situation
of the said pasture lands, it will reouire water at the ratio or 1,
cecond foot of water to 40 acree to properly irrigate saic¢ land..

8o

That the right to the use of the water of said river decreed
to the prodecessors of these defendants, as hereinabove set forth,
and the hich or Flood water of sald river heretofore used upon the
sald lands, has never been used continuously upon said lands, but
has heen applicd as the cerops growing thereon required irrigation,
at Intervals of approximately every two weeks, and when so used has
beon used dn large quantities so that the same might be economicelly

and benefiolally applied to the sald lands Tor their propver irriga-

o

Lion, and that owine to the mature and kind of soil of said lands

¢

It 1o fwproacticable and dmpogsible to properly and beneficislly
lrripate the same with a streeam legs than 4 or L second feet, as a
cmaller stream purculates through the soil and evaporates and cun
not be distributed or flooded over the suid land so as to properly
irrigate the tamo.
9o

The prior to A. L. 1979, the said Abram Hatch, deccased, wc-
quired by appropriation and use theright to divert and use approx-
imotely 40 second Teet of water of the s«ld Provo river, measurcd

alb Lhe oul-rlow of thewater wheel, for the purpose of producing vater

power Lo run and operate o Tlour mill situated in the . . guerier




of Section 4 in Township 4 S. R. b B. Salt Lake lleridian, and that
sufficient of the water of said river tc operate said mill was, priow
to the year A. D. 1879, and during each and every year since, has
been diverted from said Provo ri ver and conveyed to said grist mill
through the canal owned and operated by the Wasatch Irrigation Com-
pany, a corporation, one of the defendants herein, and the Kstate of
Abram Hatch, deceased, and that said water after flowing through the

water wheel at said flour mill was at all times and now is diverted

-

back into omne of the distributing canals of thesaid Wasatch Irrigation

Company and by said company distributed to its stockholders and other
persons entitled to the use of said waters for irrisation purroses,
and that said u-e of said waters in producing power to run the said
flour mill does not diminish the quantity thereof, nor divert any
portion thereol so that it can not be used for irrigation purposecs,
and that approximately 40 second feet of water have becn used for
the purpose of running said flodwr mill during all of the time each
and every year since thesaid apprapriation and diversion of saild
water prior to A. L. 1879, vhen it was possible to run water through
sald canal to said flour mill.

WHEREIFORE these defendants pray judgment, -

L

That these defendants as executors of the Lstate of Abram Hatch,
deceaged, be decreed to be the owner of_jiéz_ second feet ol primary
or low water vright in said Provo river as and for water right to lhe
satd 12 acres of cultivated lands and 8 acres of pasture lands sit-
s uated in the south one-half of Llhe 5. W. guarter of Bection 6 in
Ppe & e Re H M, 3alt lLake leridian.

2,

That they asg oucsh executors be decreed to be the owners of
a5 and for the water right to the 44 acres of cultivatled land wituat-
cd in the VWest one-half of BSection 7, Tp. & He Re O Mo Balt hoke

heridlian.




Do

That in addition to the primary rights above rayed fo:, they
be decreed ygs sccond feet of the hi~h waters of said Provo river
as and for the water right to the 40 =cres of pasture land situated
in the south one-half of the 5. W. quarter of Scetion 6, Tr. 3 3. Ro
5 B, Salt lake ieridian.

4,

Thet as such executors they be decreed tobe the owners of Liéé_
second feet of the high waters of Provo river as and for a water right
to the 60 acres of pasture land situated in the “est one-half of
Seetion 7, “p. 3 8. R. B B. sSalt Lake Leridian.

5,

That they as such executors be decreed the r’ght to divert 4O
second feet of the waters of Provo river through thecanal of the
Vagatch Irrigation Company, to be used for thepurpose of producing
vower to run the flour mill mentioned in this counter claim, and after
flowing through said mill to be agein diverted into the lower dis-
tributing canal of the said Wasatch Irrigation-Company to be distri-
buted 'y said irriration company to its stockholders and other parties
entitled to use thesaid waters for irrigation purposes. |

6.

“hat it be decreed that any water commissioner who mey be ap-
pointed by the court to distribute the waters of Provo river to the
partics entitled thereto, shall be directed to distribute to these
defendants larger quantities of water at xmpmud regular intervals,
the quantity to be proportionate to the rights of these defendants to
the use of  aters of said river, so tha' their lands ay be propdely
an@ cconomically.

T
“hese defendants pray for such other and further relief as may be
just and cquitable and for their costs herein cxpended.

7

_//Ck7 ;Laéd)§%54}ﬁf.

AtTorney for Defendonts,




STATE OF UTaH,

(o7
.

County of Wasatch,

Abram C¢. Hatch beinpg first duly sworn deposces

a11d
says, thalt he hBes execulor of the last will and estate of ribram iatch,
deceased, 1is one of thedecfendants who make the foregoing answer and

counter claim, that he has read the said answer and counter cléim and

knows the contents thereof, thet the same i: true of his own knowledpge

except as to matters therein stated upon information and belief and

as to those matters he verily believes it to be true.

V]

oo G it

: s
o r bed and sworn to before me this the ,47' day of
s '\ L

s

bse , 1914
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